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_ Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies te the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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- goods which are exported to any country or territory outside India.
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(d) - Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there uncler

such order is passed by the Commissioner (Appeals) on or -after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as

specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3

months from the date on which the order sought to be appealed against is

communicated and shall be accompanied by two copies each of the 0Ol0 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by 4 fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3. as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/-for each. :
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() ~ amount determined under Section 11 D; -
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

This appeal has been filed by M/s. Cadila Healthcare Limited, API Division-
Ahmedabad, Block No. 265, 266 and 267, Opp. Laxminarayan Petrol Pump, Sarkhej Bavla, NH
No. 8, Changodar, Tal. Sanand, Dist. Ahmedabad [for short —‘appellant’] against OIO No.
5/DC/D/2018/AKJ dated 2.11.2018 issued on 19.11.201 8, passed by the Deputy Commissioner,
CGST, Division IV, Ahmedabad North Commissionerate [for short —adjudicating authority’].

2. The facts briefly are that during the course of audit of the records of the appellant

for the period from April 2014 to March 2017, it was observed that the appellant had cleared

excisable goods on inter unit transfer basis to group companies on estimated value of 110% of
cost of production of goods instead of clearing at the 100% of the actual cost of production. On
going through the final CAS-4 certificate, produced by the appellant it was observed that the
appellant had short paid duty of Rs. 37,79,567/- during the financial year 2014-15 to 2016-17.
Consequent to the internal audit, a show cause notice dated 26.7.2018 was issued to the
appellant, inter alia, demanding the duty short paid along with interest and further proposing
penalty on the appellant under Section 11AC (1)(c ) of the Central Excise Act, 1944 and under
Rule 25 of the Central Excise Rules, 2002.

3. This notice was adjudicated vide the aforementioned impugned OIO dated
2.11.2018, wherein the adjudicating authority confirmed the demand of the duty short paid along
with interest and further imposed penalty equivalent to the duty short paid under Section

ITAC(1)(c ) of the Central Excise Act, 1944.

4, Feeling aggrieved, the appellant has filed this appeal raising the following

grounds:

*» that the adjudicating authority has committed error by demanding duty in respect of goods cleared
by M/s. Restech, who is not a related person; that the name of the said buyer was included by
mistake; that the demand of duty upto this extent is not correct;

* that the matter is revenue neutral; that the bulk drugs manufactured and supplied by the
appellant to their Goa, Gujarat and Diu & Daman units were used captively by them to
manufacture duitable final products and whatever duty higher or lower paid by the appellant
would have been available as credit to the appellant’s sister units to whom it was supplied;

* that they would like to rely on the judgements of Ineos ABS Limited [2010(254) ELT 628] and
[2011(267) ELT A155], Narayan Polyplast [2005(179)ELT 20], Narmada Chematur
Pharmaceutical [2005(179) ELT 276], Textile Corporation Marathwada Limited [2008(231) ELT
195(SC)], Jamshedpur Beverages [2007(214) ELT 321], Coca Cola India P Ltd [2007(213) ELT
490(SC)], SRF India [2007(220) ELT 201 and [2016(360) ELT 1016], Special Steel Limited
[2015(329) ELT 449] and 2016 (334) ELT A123(SC)];

e that the notice is hit by limitation of time;

e that the appellant had never suppressed any details in the returns or any information relating to
clearance to their sister units;

e that no penalty is imposable.

3 Personal hearing in the matter was held on 29.1.2019 wherein Shri Kaza
Subrahmanyani, Consultant, appeared on behalf of the appellant and reiterated the grounds of
appeal. The appellant vide letter dated 29.1.2019, also submitted co _,,LESA f the judgement of
Ineos ABS Limited [2010(254) ELT 628] and [2011(267) ELT ?55]/5‘1_\8};\%5;@
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[2015(329) ELT 449] and 2016 (334) ELT A123(SC)] and Anglo French Textiles [2018(360) ELT
1016].

6. I have gone through the facts of the case, the grounds of appeal and the oral
submissions made during the course of personal hearing. The basic question to be decided is

whether the appellant is liable for payment of duty, short paid or otherwise.

i On going through the grounds of appeal, one thing is clear that the appellant is not
contesting the demand on merits. He is also not questioning the finding of the adjudicating

authority wherein he has relied on Board’s circular no. 692/08/2003-Cx dated 13.2.2003, and

Rules 8 and 9 of the Central Excise Valuation (Determination of the price of excisable goods)

Rules, 2000, while confirming the demand.

8. However, the appellant has questioned the inclusion of the clearances made to
M/s. Restech — claiming that even before the adjudicating authority they had pleaded that the
said buyer [M/s. Restech] was not a related person. The adjudicating authority in para 34 of his
impugned OIO, has dealt with the issue by giving his findings wherein he states that it was the
appellant who vide his letter dated 2.4.2018, submitted a list of transactions made to related
parties in which M/s. Restech Pharmaceuticals was included; that the data was given on his own
volition; that since the appellant had already accepted the transaction with above buyer as related
party transaction the argument now that they are not related, is not acceptable. The appellant
however, in para 2 of his grounds of appeal, has admitted that the inclusion of M/s. Restech, was
through oversight. The adjudicating authority, after going into the matter, should have given a
proper finding, instead of just brushing aside the issue. When the adjudicating authority, is
confirming a demand, primarily on the grounds that these are related party transactions wherein
goods need to be valued in a certain way, a proper finding ought to have been given that they are
related especially so when the appellant claims that they are not related party. The findings,

recorded in para 34 of the impugned OIO are therefore not tenable. The issue needs to be

dealt with in depth because only and only if M/s. Restech was a related party, could the demand

based on clearances to M/s. Restech, could have been confirmed.

i The next ground which the appellant has raised very vociferously is that - the
matter is revenue netural. He has relied upon a plethora of judgements. The adjudicating
authority has given his findings in para 36 of the impugned OIO. However, [ find that the
adjudicating authority should have gone through each of the cited case laws and discussed it
threadbare and given his findings, as to why this would not be applicable to the present dispute,
in case he felt so. Having not done so and for the reasons cited in para supra, | find that justice
would be served if the matter is remanded back to the adjudicating authority to give his findings

on the same.
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- findings in terms of my observations above and duly follow the principles of natural justice

-~

while deciding the matter.

11. HYTeTshaT garT gol &1 IS S 1 FAIeRT SRIed aid § Rear smar )
Il The appeal filed by the appellant stands disposed of in above terms.

Date 2% .2.2019

Attested

Y
(Vmo%
Superintendent (Appeal),
Central Tax,

Ahmedabad.

By RPAD.

To,

M/s. Cadila Healthcare Limited,
API Division-Ahmedabad,

Block No. 265, 266 and 267,
Opp. Laxminarayan Petrol Pump,
Sarkhej Bavla, NH No. 8,
Changodar, Tal. Sanand,

Dist. Ahmedabad.

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Principal Commissioner, Central Tax, Ahmedabad North Commissionerate.

The Assistant Commissioner, Central Tax Division- IV, Ahmedabad North Commissionerate.
The Assistant Commissioner, System, Central Tax, Ahmedabad North Comnussxonet ate.

\/5 Guard File.
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